AGNI [2026] UKSC 16
Note for Re X judges

This morning the Supreme Court handed down a judgment which rewrites the meaning of ‘deprivation of liberty’:
A Reference by the Attorney General for Northern Ireland of a devolution issue under paragraph 34 of Schedule 10 to the Northern Ireland Act 1998 [2026] UKSC 16

This note is intended to give immediate assistance to Re X judges but more specific guidance will follow as soon as possible.

1. With immediate effect, Cheshire West is not good law and cannot be followed.

2. Whether a situation amounts to ‘deprivation of liberty’ is to be determined by application of ‘a multifactorial test’ (para 183):
· focus on the concrete situation
· take into account ‘the whole range of factors’ in the particular case, including
· type (of accommodation)  
· duration (of situation)
· effect (on person concerned)
· manner of implementation of measures in question
· (para 187) confinement must be established as an objective fact and subjectively there must be an absence of valid consent
· coercion is ‘a necessary element’
· ‘normality’ of circumstances is a relevant factor
· absence of objection makes it ‘difficult to conclude’ that there is dol 

3. What counts as ‘valid consent’?
· mental capacity to make decisions about residence and care arrangements (within the meaning of domestic law, ie MCA 2005) is not required (para 135)
· ‘sufficient awareness of circumstances in which they are maintained in confinement as to be able to register whether they are happy or unhappy with those circumstances and to enter protest against their treatment if they are unhappy with them’ (para 135)
· This is ‘the dividing line’ 
· “..if they have a basic level of awareness and consciousness of their living arrangements that is sufficient to enable them to know and communicate whether they are happy or unhappy with them, they may be treated as able to give or withhold valid consent to confinement by an expression of their wishes and feelings’ (para 201)
· ‘mere compliance or acquiescence …. is not enough’ (para 191)
· ‘administration of medication … is likely to be highly relevant because it suppresses the ability and freedom to express wishes and feelings’ (para 188)
· The approach should be ‘practical and realistic (para 127)
· where there is ‘serious doubt about their attitude’, no inference should be drawn
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