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LORD JUSTICE DAVIS: 

Introduction 

1. This appeal, on ultimate analysis, involves considering the meaning and effect of a 

delegated planning decision dated 9 November 2018, read naturally and as a whole. 

Although it was suggested in the written argument provided in support of the appeal 

that the appeal raises issues of general application, as far as I can see it does nothing 

of the kind. The outcome is necessarily specific to the particular circumstances of this 

case. 

2. The appeal is from a reserved decision of Mr CMG Ockleton, sitting as a Judge of the 

Queen’s Bench Division (Planning Court), handed down on 31 July 2019. Permission 

to appeal was refused by the judge but granted by Lewison LJ on 12 December 2019. 

Before us, the appellant, Mr Glenn Patrick Smith, was represented by Mr Wayne 

Beglan, leading Mr Alex Williams. The respondent, Castle Point Borough Council, 

was represented by Mr Daniel Stedman Jones, leading Mr Tom van der Klugt. Both 

Mr Beglan and Mr Stedman Jones had appeared in the court below. 

Background 

3. Benfleet Scrap Limited (“Benfleet”) at all relevant times has operated a scrap metal 

and waste recovery yard on land at Unit 16, Brunel Road Manor Trading Estate, 

Thundersley, Benfleet, Essex. Various industrial units adjoin the site. However at its 

northern and eastern boundary is a large area of open land designated as green belt. 

The appellant is seeking to promote that land for mixed development. That would 

accord with the emerging local plan. There is envisaged a potential for up to 95 

residential homes, as well as an employment mix. 

4. The scrap yard site covers around 0.86 hectares. The eastern boundary itself is some 

113 metres in length. For many years it appears that the southern and eastern 

boundary fencing was of a rather rough and ready assortment, including in places a 

chain link fence, not always well maintained, 2 metres in height.  

5. Planning permission for use of the site as a scrap yard had been granted on 8 March 

2002. Various conditions were imposed. Those conditions extended to use not being 

carried out in a manner causing nuisance to local occupiers by reason of noise, dust or 

fumes; restrictions on vehicle delivery and collection times; and a prohibition on 

incineration. No planning condition as to the height of permitted storage of waste was 

included. 

6. A Waste Disposal Licence under the then extant legislation had been issued on 26 

March 1998. The various conditions scheduled to that Licence included one stated at 

paragraph 6.9: 

“All controlled waste shall be stored in a safe manner in order 

to ensure public safety. No waste material shall be stored or 

stacked to a height greater than 5.0 metres.” 

A further Waste Management Licence was issued on 21 May 2003. That also 

contained numerous conditions with regard to operations at the site. A change of use 
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application made in 2010 for the adjoining unit 10, which became part of the overall 

site, indicated that up to 5,000 tonnes per year for ferrous and non-ferrous metals 

would be allowed by the relevant Environmental Permit. 

7. It seems clear that over the years there had been instances of spillage of substances 

and intrusion of waste objects at and over the boundary, in particular at the eastern 

boundary. At all events, on 18 September 2018 a planning application was lodged by 

Benfleet seeking planning permission for a boundary wall on the southern and eastern 

boundary of the site. In fact such a wall (to a height of 5 metres) had already been 

constructed on the southern boundary and part of the eastern boundary: the 

application was therefore in part retrospective. In Box Number 6 of the application 

form, the answers to the questions whether there was involved “land which is known 

to be contaminated” and “land where contamination is suspected for all or part of the 

site” were each expressed as “No.” 

8. The application was accompanied by a Planning Statement prepared by Chartered 

Town Planners in September 2018. Among other things, it was explained that the 

proposed wall would be a 5 metre high concrete panel wall to replace the various 

“mixed structures” on the boundary. It was explained also that there would be a buffer 

zone (with access) between the new wall and the actual boundaries. It was said:  

“The dual purpose of the wall is to provide an effective screen 

(being the same height as the open storage on the site) and to 

reinforce the security for the yard.” 

The proposals were fully described. It was indicated that the proposed wall would be 

3 metres in front of the boundary, with the buffer zone for which landscaping could be 

agreed. It was stated that the application proposed a “longer term robust and 

permanent structure” compared to the piecemeal nature of the previous fencing. The 

wall would be 150 metres from the nearest residential properties and, as well as acting 

as a screen, would also help to reduce noise from the yard, as it was said, as well as 

constituting a “significant improvement to the appearance” of the boundary and also 

strengthening security of the yard.  

9. One possibly might have thought that such a proposal would be welcomed by 

adjoining owners. But so far as the appellant was concerned it attracted a very lengthy 

Planning Objection prepared by consultants, Smart Planning, dated 30 October 2018. 

Amongst the very many other points raised (extending also to visual impact and 

Green Belt issues) were the following: 

“(6) There is no indication anywhere within the application of 

the relationship between this proposal and the approved plan 

(CPT/16/02). This shows a concrete panel fence (2m in height) 

along the southern and part eastern boundary; and a sheet metal 

fence (3-4m in height) on the part eastern boundary. The 

proposal is for a 5m high concrete panel fence throughout, but 

without any reference to how the yard is used, or is intended to 

be used. The increase in height will implicitly allow a material 

intensification of the use which is not factored in to the 

application.  
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(7) The planning support statement says that the storage of 

scrap metal is ‘permitted up to a height of 5 metres’ (para 2.2), 

though later says ‘it is understood that they (previous 

permissions) have included some restrictions on the use and 

height of open storage’. This is far from conclusive on what 

height of storage is allowed (under planning or EA licensing) 

and how this justifies the proposal to increase the boundary 

enclosure by some 3m in height? The application should clarify 

exactly what the permitted height is, or if not, then what the 

intended height of storage, and how this is enabled by a 3m 

height increase in the wall. 

…. 

(9) The land is contaminated. This is proven in the attached 

Soil Contamination Assessment (11 October 2018). The 

samples were taken from land immediately beside the proposed 

boundary wall. The contamination is due to the operation of 

Benfleet Scrap. The extent of the contamination is now known. 

It is likely to have leached into and beneath the application site, 

however we do not need to speculate on this matter. The 

application involves building operations that will be in and on 

the contaminated land. Hence as a matter of law, the 

application must be supported by targeted contamination 

reports (Phase 1 Desk Top and Phase 2 Intrusive as a 

minimum) so that appropriate remediation can be considered 

within the context of the application. In the absence of such 

assessment, the planning application is fatally flawed and 

should not be determined.” 

Complaint was also made that on occasion scrap piles up to 8 metres high had been 

observed and that there had been “overtopping” at the boundary and also spillage of 

fluids over the boundary. It was said that increasing the height of the boundary would 

not solve such problems, and might exacerbate them. It was said: 

“On behalf of my clients, I submit that the proposed wall is 

nothing more than a stalking horse to allow Benfleet Scrap to 

store and process more metal than they do at the moment. 

There is a direct proportional relationship between the height of 

the boundary and the height of the metal stored/processed. We 

know from observation of recent history that Benfleet Scrap 

does not have the management protocols in place to handle 

these piles without literally spilling out. To allow more height 

would be to the detriment of the environment in a number of 

ways, visually, aurally, through the propagation and failure to 

remediate site generated contamination in the ground. 

In principle, we support the need for a well-conceived 

boundary, but this proposal is not it….” 

And a little later on it was said: 
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“It could be argued that the proposed wall will screen the scrap, 

however, the scrap is evidently stored too high at present, 

evidenced by excessive lateral forces, instability of the scrap 

piles, overtopping of the original walls and the escape of scrap 

into adjoining land. Excessive scrap storage also prevents the 

safe, efficient and amenable functioning of a boundary buffer 

strip. This situation is not sustainable, and the remedy is not to 

increase the height of the walls, but to reduce the height of the 

storage of scrap behind a properly engineered wall of more 

modest height. At the same time, a proper functioning and 

accessible bunded buffer strip (say 5m), from which escaped 

scrap can be retrieved would provide a fail-safe for the 

applicant’s errant scrap management regime.” 

10. A Soil Contamination Report dated 11 October 2018 was also submitted. That 

focused on what was said to be contamination of the appellant’s land by the boundary 

and the need for a remediation strategy if subsequent residential planning applications 

for the appellant’s adjoining land were made. That Report did not suggest that the 

wall could not safely be built on the indicated location nor did it raise any issue as to 

intensification or contamination with regard to the scrap yard site.  

The Planning Context 

11. We were referred, as had been the judge, to a variety of published Guidance and other 

materials. However it was not, and could not be, suggested that they of themselves 

provide an answer to the issues arising; and I think that I can deal with them, for 

present purposes, relatively shortly. 

12. Thus the local Technical Guidance for Land Affected by Contamination issued by the 

Essex Contaminated Land Consortium contains detailed guidance. It is primarily 

directed at derelict sites intended to be brought back into use. Clause 2.2, for example, 

indicates that “for all proposed residential developments” in cases of contaminated 

land a minimum of a Phase 1 desk study was required, with a view to establishing a 

risk assessment. Pretty plainly, as I see it, such Guidance, read as a whole, is not 

really directed at a situation such as the present, involving as it did construction of a 

boundary wall. 

13. Similarly, the section in the National Planning Policy Guidance relating to land 

affected by contamination is general in nature. However of some relevance is the 

reference (at paragraph 33-002) to the fact that the planning system works alongside a 

number of regimes, including the Environmental Protection Act and Environmental 

Permitting Regulations. In that regard, as to planning’s contribution it is among other 

things said at paragraph 33-003: 

“To ensure a site is suitable for its new use and to prevent 

unacceptable risk from pollution, the implications of 

contamination for a new development would be considered by 

the local planning authority to the extent that it is not addressed 

by other regimes.” 
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14. In the National Planning Policy Framework, it is stated that planning decisions should 

take account of ground conditions and any risks arising from contamination or 

pollution (paragraphs 178 and following). Paragraph 183 also provides as follows: 

“The focus of planning policies and decisions should be on 

whether proposed development is an acceptable use of land, 

rather than the control of processes or emissions (where these 

are subject to separate pollution control regimes). Planning 

decisions should assume that these regimes will operate 

effectively. Equally, where a planning decision has been made 

on a particular development, the planning issues should not be 

revisited through the permitting regimes operated by pollution 

control authorities.” 

The Planning Decision 

15. The decision of the respondent was dated 9 November 2018. It granted permission for 

the proposed development in accordance with the plans there listed. The decision 

stated that the development was acceptable “for the reasons set out in the Officer’s 

Report”. It therefore is necessary to go to that Report (the matter having been dealt 

with as a delegated application) for those reasons. 

16. The Report, itself dated 9 November 2018, among other things described the nature of 

the 5 metre wall proposed (with buffer zone). It referred to the planning history and to 

relevant policies. Under the heading “Consultation Responses” there was reference to 

potential noise issues. This was also said: 

“Neighbour notification – A lengthy objection from a planning 

consultant has been received on behalf of the owner of the 

adjoining land to the north and east. The general thrust of this 

objection is that Benfleet Scrap is not run in a very satisfactory 

manner, causes pollution of the environment and that the wall 

will have a greater visual impact than existing boundary 

treatment, cutting out views from and to the Green Belt.” 

The report went on, under the heading “Comments on Consultation Responses”: 

“The running of the scrap business is not a matter for 

consideration in the context of this application. The application 

before the local planning authority is for a boundary treatment 

and the considerations when dealing with this are the visual 

impact of the wall and its effect on any nearby residents. 

If the business is causing environmental pollution, then the 

adjoining landowner could report this to the Environment 

Agency.” 

17. There then followed a lengthy section by way of evaluation of the proposal. That 

section was prefaced by the statement: 
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“The main issues with this application are the visual impact of 

the proposed wall, taking into account its impact on the visual 

amenity of the Green Belt, and the impact on any nearby 

residents.” 

18. Under the sub-heading “Visual Impact” there is a lengthy description and discussion 

of the proposed boundary wall. It was noted to be higher, by between 1 and 3 metres, 

than the former boundary arrangements; but it was assessed that the visual impact 

would not be significantly greater and indeed, though the wall was taller, it might be a 

visual improvement, as well as serving better to screen the scrap. There then followed 

these two paragraphs: 

“It is noted that the adjoining landowner fears that the provision 

of this wall may simply enable the scrapyard operator to store 

scrap to even greater heights, worsening the existing problem 

of scrap and pollutants escaping the site onto his land. 

However, there is no condition on the planning permission for 

use of the site for waste recycling and recovery and as a waste 

transfer station that limits the height to which scrap may be 

stored. While it may have been prudent to impose such a 

condition with the benefit of hindsight, the simple fact is that 

there is no planning mechanism to prevent the operator of the 

site storing scrap to the height he wishes, regardless of whether 

this application is approved. 

Taking all relevant factors and representations received into 

account, it is not considered that there may be an objection to 

the proposal on the basis of its visual impact.” 

19. There then followed a section under the sub-heading “Impact on nearby residents”. 

The Report then went on: 

“On the matter of whether any permission granted should be 

subject to conditions, it is not considered that any are 

necessary. While landscaping adjacent to the wall could be 

used to soften its visual impact, and indeed is suggested on the 

drawings and in the supporting statement, the local planning 

authority shares the view put forward in the representation on 

behalf of the adjoining landowner, that landscaping in this 

location would be unlikely to flourish. 

A condition requiring the development to be commenced 

within the statutory time limit is not necessary as it has already 

commenced (it is partially retrospective in nature). 

I have taken all other matters raised by interested parties into 

consideration, particularly those raised in the letter from Smart 

Planning dated 30th October 2018, but none are sufficient to 

outweigh the considerations that led to the following: 

My Recommendation is Approval 
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Informatives 

1. The Local Planning Authority has acted positively and 

proactively in determining this application by assessing the 

proposal against all material considerations, including 

planning policies and any representations that may have 

been received and subsequently determining to grant 

planning permission in accordance with the presumption in 

favour of sustainable development, as set out within the 

National Planning Policy Framework.” 

The Judicial Review Proceedings 

20. The appellant was aggrieved at this decision. He commenced judicial review 

proceedings against the respondent by claim form issued on 20 December 2019. 

Benfleet was named as an interested party. Permission to apply was refused on the 

papers by Mr John Howell QC but was granted by Holgate J after an oral hearing on 

26 February 2019. 

21. The grounds pursued ranged far and wide. Put shortly, they were to the effect that the 

Report had left out of account the issue of contamination and had not even required 

there to have been a desk-top study. Further complaint was made that the issue of 

intensification (as raised in the Planning Objection) had not been addressed; that the 

planning history had been insufficiently addressed; and the Green Belt considerations 

were wrongly assessed and were the subject of a flawed approach. 

22. By his reserved decision of 31 July 2019 the judge would have none of it. He was 

clear and forthright in his rejection of all the points raised on behalf of the appellant. 

23. As to the guidance given in the local Technical Guidance on land affected by 

contamination and in the Planning Practice Guidance the judge found that it was clear 

that that guidance did not require more detailed reports and assessments in the present 

case relating to a boundary wall. He assessed the position in some detail. As he 

pointed out, such guidance primarily focused on whether the use inherent in a 

proposed development such as a residential development might pose a risk arising 

from contamination. But that guidance did not obviously apply to incidental 

developments on a site with an established use. 

24. As to intensification and planning history, the judge referred to the Planning 

Statement and Planning Objection at some length. He also referred at length to the 

Report. He roundly rejected criticisms that the Report had insufficiently investigated 

limitations on use, saying such criticisms involved “wholly unsustainable 

speculation”. He rejected arguments that the treatment of the planning history was 

insufficiently reasoned. A further criticism had been made – and it is the one that has 

featured most prominently in the appeal to this court – to the effect that there should 

have been considered (but had not been considered) the imposition of a condition 

directed to the operation of the site. 

25. As to that the judge’s reasoning was as follows: 
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“34.  The power to impose a condition on an existing use, when 

there is a grant of permission relating to the site in question, is 

well established: see Penwith DC v Secretary of State for the 

Environment (1977) 34 P & CR 268. The power is not at large, 

however: the condition imposed must be related to the 

development being permitted (ibid, and see also NPPF para 

55). So the first question posed by Mr Beglan’s submission is 

this: in what way could a condition restricting the height of 

open storage be related to the construction of a wall? The 

answer provided by Mr Beglan is, he says, to be found in the 

claimant’s letter of objection: the wall was intended to enable 

intensification, and a suitable condition might prevent 

intensification occurring. But the assertion that the purpose of 

the wall was to enable intensification is merely a feature of the 

claimant’s rhetoric: there is no evidence at all to support it. 

Indeed, to an extent it is undermined by the claimant’s own 

evidence that even without the wall there has been storage over 

5 m high. Nothing anywhere else in the material before the 

defendant is capable of raising this issue. This is wholly 

different from Penwith, where the avowed purpose of the 

development sought was to intensify use of the site and enable 

the existing development to be used more efficiently and for 

longer hours. 

35.  Next, a condition could only be imposed if it were 

necessary (amongst the other factors set out in NPPF para 55). 

No suggestion of necessity is raised by Mr Beglan. Any general 

prohibition on intensification would not be necessary, because 

intensification amounting to a material change of use would 

require planning permission anyway. And a specific prohibition 

against storage over 5 m high would not be necessary in the 

present case because the prohibition is already in force as part 

of the licence. 

36.  One adds to this the factor that the letter of objection did 

not suggest the imposition of such a condition, and the result is 

that the defendant is being criticised for failing to consider 

whether to impose a condition that it would not in general have 

had power to impose, that would apparently not have been 

necessary, and which nobody had suggested. In my judgment 

the defendant had no obligation to consider this matter.” 

26. He then proceeded also, at some length, to reject the criticisms of the Report on Green 

Belt issues. In the result, therefore, he rejected all the grounds advanced and 

accordingly dismissed the claim for judicial review.  

The Legal Approach 

27. The principles to be applied in assessing a planning decision of the present kind are 

well-established. A convenient summary of many of them can be found in the 

decision of Hickinbottom J in the case of R (Midcounties Co-operative Ltd) v Forest 
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of Dean D.C [2014] EWHC 3059 (Admin), [2015] JPL 288, at paragraph 5 of his 

judgment. There is a further helpful outline of relevant principles in assessing 

planning decisions to be found in paragraph 19 of the judgment of Lindblom J in 

Bloor Homes Ltd v Secretary of State for Communities and Local Government [2014] 

EWHC 754 (Admin), [2017] PTSR 1283. No further lengthy exegesis is needed here. 

28. Given the arguments advanced, however, one well-established principle, for which 

the citation of authority is unnecessary, needs to be emphasised. Whether a matter is 

capable of being a material consideration is a matter of law. But the weight, if any, 

thereafter to be given to such a consideration is a matter of planning judgment. 

29. Given the emphasis placed in the arguments on the asserted failure of the Report to 

give any consideration to the imposition of a planning condition, it is necessary also 

to emphasise certain general legal principles applicable to the imposition of such a 

condition. First, it must be for a planning purpose and not for an ulterior purpose. 

Second, it must fairly and reasonably relate to the development permitted. Third, it 

must not be so unreasonable that no reasonable planning authority could have 

imposed it: see the discussion, and citation of authority, by Lord Sales at paragraphs 

31 to 36 of his judgment (with which the other members of the Supreme Court 

agreed) in R (Wright) v Forest of Dean DC [2019] UKSC 53, [2019] 1 WLR 6562. As 

he there noted, there is an equation of the ambit of “material considerations” with the 

ambit of the power to impose planning conditions. 

30. Finally, since the issue of intensification is so prominent on this appeal, it is necessary 

to refer to the decision in Penwith DC v Secretary of State for the Environment (1977) 

34P & CR 269, the case referred to by the judge below in paragraph 34 of his 

judgment. 

31. In Penwith, a company owned and operated a factory of about 900 square metres. The 

planning permission was unconditional. After a number of years, the company applied 

for permission to extend the factory by a further 512 square metres. It was accepted 

that the purpose of the extension was to enable the machines in the existing factory to 

be operated 24 hours a day. Planning permission was granted, but subject to 

conditions, applicable both to the original site and the extended site, as to the use of 

machinery between certain hours, as to limitations on noise levels at certain hours and 

as to the provision of remedial works to prevent emissions. The Secretary of State, on 

appeal, discharged two of the conditions and varied the third. On application to the 

High Court, that decision of the Secretary of State was quashed. 

32. The judge (Sir Douglas Frank QC) restated the proposition that there is no general 

principle of planning law which required a planning authority, when granting 

planning permission, to refrain from attaching conditions restricting existing use 

rights. The key question in that case thus became whether the conditions in question 

reasonably related to the development. Since the proposed development (the 

extension) was positively intended and designed to enable the machinery in the 

existing site to operate continuously, the proposed conditions, which extended to the 

existing site, did on the facts relate to the development. The Secretary of State’s 

concern, that the planning authority were in effect taking the opportunity of imposing 

conditions which they regretted not having imposed in the original permission, was 

rejected. 
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Submissions on this Appeal 

33. No further challenge on this appeal is made with regard to the Green Belt issues. The 

written grounds are, with respect, still rather diffuse; but, as accepted by Mr Beglan in 

oral argument, they all in essence are based on the assertion of what is said to be a 

critical error in the Report, properly read and understood, with regard to the issue of 

intensification. It is said that the risk of contamination (by intensification) had been 

identified in the Planning Objection. However, the writer of the Report had 

erroneously failed to appreciate that (in accordance with the decision in Penwith) 

there was power to impose a condition restricting the existing operation of the entire 

scrap yard site, in particular as to the height and storage of scrap, notwithstanding that 

the original planning permission had contained no such restriction: and, to the 

contrary, had erroneously taken it that there was no such power. Thus the potential for 

restriction on the operation of the scrap yard, it was said, was a potentially material 

consideration which, by reason of the erroneous understanding of the legal position, 

had been left entirely out of account. The decision was accordingly flawed and was to 

be quashed. 

34. For the respondent, Mr Stedman Jones submitted that there was no proper basis for 

interfering with the judge’s decision. He submitted that it was completely wrong to 

say that the writer of the Report, on behalf of the respondent, had thought that there 

was no available power to consider intensification and whether there could be 

imposed a condition limiting the use of the scrap yard site. The appellant’s case in fact 

rested on a flawed and unevidenced assumption that the building of the proposed 

boundary wall would somehow facilitate intensification of the use of the site or 

otherwise contribute to potential contamination. Mr Stedman Jones accepted that 

intensification and contamination were, in law, capable of being material 

considerations. But it did not follow that they were material in every case: and here 

the Report, as a matter of planning judgment, had (reasonably) attached no weight to 

the assertions of intensification made in this particular case. 

Disposal 

35. I am in no doubt at all that this appeal should be dismissed. It seems to me to fail at 

every level of argument. 

36. To the extent that Mr Beglan rather faintly continued to rely on the planning history 

and Policy Guidance available I do not think that, on analysis, they advanced his 

argument at all. One must not forget that here the proposed development was to be a 

boundary wall (with buffer zone) – no more, no less. As is evident from their terms, 

the various guidance documents relied on were essentially (even if not exclusively) 

directed at a proposed user of land – for example, residential development – where 

contamination could pose a material risk to the proposed development. They are not 

really directed at a situation such as the present. The judge’s approach on this aspect 

was justified. Thus no further assessment, by way of desk-top study or otherwise, was 

needed, either. The guidance has, in my opinion, no other material part to play in this 

case to bolster the appellant’s case. 

37. However, the guidance does make clear that it is appropriate to have regard to other 

regimes available, such as the Environmental Protection Legislation and Permitting 

Regulations: see paragraphs 33-002 and 33-003 of the National Planning Policy 
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Guidance and paragraph 183 of the National Planning Policy Framework. Thus the 

Report was justified in referring to the availability of the right to refer any complaint 

about pollution to the Environment Agency. That was a relevant matter; and any 

criticism to the effect that in this case planning considerations had in this respect been 

wholly subordinated to the powers of other agencies is unjustified. 

38. Moving on from that, it was and remains wholly unclear, as I see it, just how the 

proposed development (the wall) would or might cause intensification of the use of 

the scrap yard site. Although that is asserted in the Planning Objection, quite how 

such “implication” arises is never actually really explained. It was said that in the past 

there have, for example, been occasions where scrap has been stacked more than 5 

metres high (and photographs illustrating that were provided). Even if that is so, then 

there is no obvious reason why the boundary wall (5 metres high) of itself would 

facilitate further such use at the site. More recent photographs, taken since the date of 

the Report, do show materials in places leaning against or overtopping the wall above 

of a height of 5 metres. But that, though a regrettable breach of the Environmental 

Permit, does not begin to justify an assertion that there would be occasioned, by 

reason of the boundary wall, similar such use or other intensification over this 0.86 

hectare site. Mr Beglan was entirely unable to give any kind of convincing answer 

when the point was put to him in argument and none can be gleaned, apart from bare 

assertion, from the Planning Objection.  

39. The position is thus, on the facts, wholly different from Penwith. There the 

development (the extension) was intended and designed to intensify the operations on 

the existing site. Accordingly the imposition of new conditions on the existing site 

operations in that case indeed related to the development (the extension) which was 

being permitted. But that is not the position in the present case. 

40. Mr Beglan nevertheless said that the judge’s trenchant findings at paragraph 34 of his 

judgment had involved him entering the arena as a fact finder and a maker of the 

planning judgment: whereas that was a task for the respondent, and respondent only. 

But in my view the judge was entitled to make findings as to the lack of any properly 

evidenced basis for the appellant’s assertions: which in turn bears directly on the issue 

of materiality. I am prepared to accept, for present purposes, that objectionable 

intensification may be capable of arising which falls short of constituting a material 

change of use (contrast paragraph 35 of the judgment). But, that said, that is not a 

material point in the present case. 

41. Turning, then, to the criticisms of the Report and the submission that the Report 

wrongly proceeded on the footing that there was no power to impose a condition 

restricting the operation of the existing site, my view is (on what is the crux of the 

appellant’s case) that such criticisms and submission involve a misreading of the 

Report. That, in itself, is fatal for this appeal. 

42. In the Comments on Consultation Responses, the Planning Officer is not, as I see it, 

saying that the running of the existing scrap business operation could never in law be 

a matter for consideration. What he is saying in terms is that it is not a matter for 

consideration “in the context of this application” (emphasis added). The immediately 

following sentence, to the effect that this was a “boundary treatment”, provides an 

entirely rational explanation for that exercise of planning judgment. Further, for the 

reasons given above, the next following sentence, referring to the potential 
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availability hereafter of referral to the Environment Agency, was also a matter 

properly taken into account for this purpose. 

43. Mr Beglan nevertheless complained that nowhere in the Report is there an express 

reference to intensification. That is an unjustified quibble. The officer had 

summarised the objection at the outset of the Report and further confirmed that he had 

taken it into account at the end of his Report. Besides, he had also in terms referred to 

the “fears” of the appellant that the wall may enable the scrapyard operator to store 

scrap to even greater heights, thereby worsening the problems – in short, the 

complaint about intensification (that he did so under the heading “Visual Impact”, as 

Mr Beglan had also noted, is another unjustified quibble). 

44. Mr Beglan’s main argument in fact rested entirely on the sentence: “While it may 

have been prudent to impose such a condition with the benefit of hindsight, the simple 

fact is that there is no planning mechanism to prevent the operator of the site storing 

scrap to the height he wishes, regardless of whether this application is approved.” 

That, he said, shows that it was wrongly thought that there was no power to impose a 

condition at all restricting the operation of the existing site. 

45. I do not read the Report in that way. 

46. In that sentence the officer is addressing the position “regardless of whether this 

application is approved.” What he is indicating, in my view, is that the building of the 

wall, if approved, can have no proper bearing on the imposition of restrictions as to 

the height or intensity of storage of scrap. In other words, the building of the 

boundary wall did not provide a justification for or properly relate to a restriction. 

That was pre-eminently a matter of planning judgment. 

47.  That, as I see it, is also confirmed by other parts of the Report: which must, of course, 

be read as a whole. First, it is consistent with the approach taken (legitimately) in the 

Comments on Consultation Responses, mentioned above. Second, it is consistent with 

the express consideration of whether any permission should be granted subject to 

conditions and with the judgment that “it is not considered that any are necessary.” 

Third, the Planning Officer had not only summarised and referred to the Planning 

Objection but also had reiterated that he had taken all other matters raised by 

interested parties into consideration, “particularly those raised in the letter from Smart 

Planning dated 30 October 2018”; but none, as the Report said, outweighed the 

considerations leading to the Recommendation for Approval. 

48. Viewed overall, therefore, the Report is conveying that the objection as to 

intensification had been taken into account but, quite simply, weight was not accorded 

to it. That was a matter of planning judgment, rationally open to the Planning Officer 

preparing the Report. 

49. It is also, I might add, a point of comment that the Planning Objection had not even 

alluded to the imposition of a condition. The further attempts of Mr Beglan to 

formulate such a condition – what height, or what intensification, for example? – in 

discussion at the hearing (though his preferred solution in fact was that the respondent 

should have deferred a decision on the planning application pending further 

investigation and assessment) to my mind only tended to reinforce the difficulty of 

showing how a restriction on the existing use of the entire site in terms of the height 
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or intensification of scrap storage could properly be related to the proposed 

development in the form of the boundary wall. 

50. This conclusion does not leave the appellant without remedy. Depending on the facts, 

he may have a private law claim in trespass or nuisance. Or he may raise complaints 

with the Environment Agency, with the possible sanction of a judicial review claim 

against that Agency in the event of unjustified inaction. But he cannot, in my opinion, 

achieve his objectives by way of planning process in the way advanced in this case. 

Conclusion 

51. I can see no justification for interfering with the judge’s decision in this case. The 

appellant may disagree with the decision to grant planning permission but 

disagreement, in the absence of any identifiable legal error, cannot ground an appeal. I 

therefore would, for my part, unhesitatingly dismiss this appeal. 

Lord Justice Moylan: 

52. I agree. 

Lord Justice Dingemans: 

53. I also agree. 

 


