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Policing Act 2014

LN
Programme ese
1. Closure orders
» Source of closure powers and an overview of other
enforcement tools
* The legal test
* The procedure
» What to expect at the hearing
« Tactics for avoiding more stringent conditions
2. Community Protection Notices
Anti-Social Behaviour, Crime and cee
L

« 2014 Act repealed old closure powers relating to drugs,

persistent disorder nuisance, noisy premises, licensed premises

In particular, no more closures under:
o s.40 of the Anti-Social Behaviour Act 2003 (noisy premises)
o s.161-165(2)(b)-(d) of the Licensing Act 2003

+ Six new powers including

> Community Protection Notices
> Closure Orders (CPNs)
> Public Spaces Protection Orders (PSPOs)

+ Staged approach to enforcement (usually!)
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Closure Orders

Closure orders

The power to close premises

« Asingle power to close all types of premises:
Residential

Commercial

Owner-occupied

Licensed

+ Police and local authority (only) can apply

Unlike the old closure powers, the statutory guidance no longer says the
powers must be used as a ‘last resort’

Leary v Chief Const West Midlands [2012] EWHC 639 (Admin) [23]: no duty
to exhaust lesser options before applying for closure

= Can close for up to three months, and extend for a further three months,
maximum six months overall (though no bar to subsequent applications)
Intended to be a quick remedy to provide immediate respite
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The process — an overview

Two stages:

« Closure Notice
» Attendance at Magistrates’ Court to seek Closure Order

(If a licensed premises:)

» Automatic review of the premises licence (more detail on
this later)

02/10/2019

The Closure Notice

The test for serving a CN, s.76(1):

- If a police officer of at least the rank of inspector or
the LA is satisfied on reasonable grounds that:

o The use of the premises has resulted (or if the CN
is not issued) is likely soon to result in nuisance to
members of the public, OR

o There has been or (if the CN is not issued) is
likely soon to be, disorder near those premises
associated with their use.

The Closure Notice

Effect of a CN

+ Prohibits access to EVERYONE except those
habitually resident and the owner. Further exceptions
can be included but are rarely used at this stage

» Lasts 24 or 48 hours

Will include details of the date, time and place of the

court hearing — which will be within the next 24-48
hours
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The Closure Order

Can prohibit access to EVERYONE for up to three months (including
those habitually resident and the owner) OR “partial” closure

The test, s.80(5):

« A person has engaged or (if the CO is not made) is likely to
engage in disorderly, offensive or criminal behaviour on the
premises, or

« The use of the premises has resulted or (if the order is not made)
is likely to result in serious nuisance to members of the public,
or

» There has been or (if the CO is not made) likely to be disorder
near those premises associated with the use of those premises

« In addition, the court must be satisfied that it is necessary to close
the premises

The first hearing

« Will often be the only hearing

+ At the Magistrates Court

» Very short timescales

« Often the hearing has been fitted in to a busy list: expect
to be there for a while

» Require your witnesses to attend and give evidence ...
possibly more than once

Adjournments

Court has the power to adjourn for not more than 14 days (and it can
extend the CN until the next hearing), s.81(3) & (4)

« BUT: Commissioner of Police v Hooper [2005] EWHC 199 (Admin)

« General power of adjournment under s.54 MCA 1980 - but only:
“When no other way was available to avoid a breach of ...
Convention rights”

“Should not be used to frustrate the statutory purpose of closing
down [premises] by a speedy procedure”

Reasons used by Ds for adjourning
> To seek legal advice
To place evidence before the court

For an opportunity to deal with issues without needing to close




Cornerstone Barristers Housing Day 2019: 02/10/2019
ASB

Sticky points

« Civil proceedings: balance of probabilities

+ Criminal Procedural Rules do not apply

» Magistrates Courts (Hearsay Evidence in Civil
Proceedings) Rules 1999: impossible to comply: 21 days

» Cleary v Highbury Magistrates’ Court — Practice Note
[2006] EWHC 1869 (Admin)

» Atrticle 8 ECHR and Convention Rights

Tactics used by Defendants in response
to a CO application (1)

Attacking the CN as deficient. Does it contain all of the information
prescribed by s.76(5)?

« ldentify the correct premises

« Explain the effect of the Notice and also of a Closure Order
- State that failure to comply is an offence

+ 5.80 application will be made — and state when and where
Availability etc. of advice and assistance

« Also — was it served by at least an inspector (if Police)?

« Use Kuljit's precedents

Tactics used by Defendants in
response to a CO application (2)

Seeking an adjournment to prepare evidence for the court and/or
instruct Counsel:

« Explanation of what happened

« Any steps already taken by D to address the issues
« Any steps D plans to take in the future

+ To show why the CO is not ‘necessary’

Ask for sufficient court time to be set aside for the issues to be
fully heard (including by cross-examination of witnesses)
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Tactics used by Defendants in
response to a CO application (3)

02/10/2019

Tactics used by Defendants in
response to a CO application (3)

will need to think about how you can meet the
necessity test, so how can you show:

« It was not a one-off
* The risk it will happen again ...

licensed premises
* You require ‘full’ rather than ‘partial’ closure

Ds will focus on the FUTURE, to answer this you

« .... and the consequences if it does happen again

» The person responsible is still in charge (or in
occupation) /has not been re-trained in the case of

Once a CO is made

Breach is a criminal offence

undertake works, if relevant)

REMEMBER THE POWER TO EXTEND FURTHER

in respect of a premises where a premises licence is in force.

The licensing authority is required to carry out a review of the
licence: s.167 LA 2003

If certain people need access, e.g. the owner, managing agent (etc),
ask for exceptions so that they can continue to have access (to

The court is required to notify the licensing authority if a CO is made
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Appealing or applying to discharge a CO

+ Two routes available to challenge an Order:

- DISCHARGE:

o “The Order may have been justified but is now no
longer needed...”

« APPEAL:
o “The Order ought not to have been made...”

» NB Both can be pursued simultaneously

Appealing or applying to discharge a CO

DISCHARGE:

* “The Order may have been justified but is now no
longer needed...”

+ Section 83:
o Made by constable, LA or recipient (or anyone else
with an interest)
o Court will summons the Police/LA to appear

o Must not discharge unless satisfied CO no longer
necessary to prevent occurrence, recurrence or
continuance of the issue.

Appealing or applying to discharge a CO

DISCHARGE:

* “The Order may have been justified but is now no
longer needed...”

* Tactics:
o Likely to get listed much sooner
o Likely to be listed for MAX 2 hours — be punchy!
o Serve evidence well in advance!
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Appealing or applying to discharge a CO

APPEAL:
* “The Order ought not to have been made...”

* Is to the Crown Court — more formal
« 21-day time limit for lodging

* NB be aware of .78 - power to cancel (or vary) a
notice — no such power re Closure Orders. You may
get asked to do this

se¢ Community Protection Notices

Contents et
* What is out

 Statutory test

Authorised persons

* Process, CP-W, CPN, Appeal etc.

» Young people

+ Statutory nuisance and s.215 TCPA 1990
* Human Rights

» Equality Act
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What has been replaced? EEE
« Litter abatement notices, s.92 EPA 1990
» Littering clearing notices, s.92A EPA 1990
« Street little clearing notices, s.93 EPA 1990
« Defacement removal notices, s.48 ASBA 2003

oo
The legal framework — an outline 0o

A notice which imposes requirements upon the body or
individual to whom it is issued

Process
CP-W followed by
CPN

Powers to take remedial action or seek a remedial order from
the Court

Court can order forfeiture of items used to in the commission
of an offence (namely failing to comply with the CPN)
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Authorised persons

CP-Ws and CPNs can only be issued by ‘authorised persons’
Section 53(1):

* Aconstable

« The relevant local authority
* A person designated by the relevant local authority — see ASB
(Authorised Persons) Order 2015 SI 749/2015
o ‘Housing providers’ within the meaning of s.20 ASBCPA
2014

» Check local requirements on authorisation of individual
officers

Authorised persons

Includes:

« HT, HAT, non-profit RP, any organisation/body
granting secure tenancies

Not included:

* ALMOs, TMOs and RMOs — do not grant
tenancies in their own right but in the name of

the LA
cP-W pi

If satisfied that conduct is having a detrimental
effect, of a persistent or continuing nature, on the
quality of life of those in the locality

* Must be in writing

+ Issuing officer must be satisfied that the person
had had sufficient time to deal with the matter
(before the CP-W is issued)

10
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CPNs

» Power to issue under s.43

» Before issuing, inform any body or individual thought
appropriate s.43(6)

A CPN MUST:

+ Identify the conduct having the requisite detrimental
effect

» Explain the effect of sections 46-51

» May specify period within which, or time by which, the
requirements identified in the notice are to be complied
with

L N ]
Issuing of notices oo
» Handing it to a person
» Leaving at a person’s “proper address” or
» Sending it by post to the person’s “proper address”
* Proper address = last known address
« Except for a body corporate (e.g. licensed premises) =
address of the body's registered or principal office
Section 55
. L N ]
Premises, s.44 eee

44 Occupiers of premises etc
(1) Conduct on, or affecting, premises (other than premises within subsection
(2)) that a particular person—

(a) owns,

(b) leases,

(c) occupies,

(d) controls,

(e) operates, or

(f) maintains,
is treated for the purposes of section 43 as conduct of that person.
(2) Conduct on, or affecting, premises occupied for the purposes of a
government department is treated for the purposes of section 43 as conduct of
the Minister in charge of that department.
(3) This section does not treat an individual's conduct as that of another person
if that person cannot reasonably be expected to control or affect it.

11
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Location

+ CPN can be served for any conduct that takes place in
the relevant local authority’s area

» FPN'’s can be issued for an offence which occurs in the
relevant local authority's area

Section 53

02/10/2019

Required content

s.46 — appeals

s.47 — remedial action

s.48 — falling to comply is an offence
s.49 — remedial orders

» s.50 — forfeirtures.5 — seizure of items used in the commission
of an offence

Stannard (Keiron) v CPS [2019] EWHC 84 (Admin): include
info on the ability to apply to vary and/discharge AND ensure
you have procedures to deal with such applications

Appeals EE E
Section 46

+ Within 21 days beginning on the day of issue
+ Whilst an appeal is in progress:
oAny req to stop continues (unless the court
orders otherwise), other regs are of no effect
o Powers of the Court: quash or modify the
CPN or dismiss the appeal

12
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The statutory grounds of appeal (1) EEE

A person issued with a CPN can appeal to the Magistrates’
Court on specified grounds:

That the conduct specified in the CPN:

a. Did not take place

b. Has not had a detrimental effect

c. Has not been of a persistent or continuing nature
d

e

. Is not unreasonable

. Is conduct that the person cannot reasonably be
expected to control

The statutory grounds of appeal (2) EEE

2. The requirements are unreasonable (either the
action required or the time period specified)

3. Material defect or error in, or in connection with,
the CPN

4. CPN issued to the wrong person

Detrimental effect

 Is having a detrimental effect on the quality of
life of those in the locality — must be happening,
can’t act before the effect has occurred, AND IS

 Persistent or continuing, AND

* The conduct is unreasonable

All three of the above must exist

13
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Summers v Richmond Upon Thames LBC

PSPO - Dog control - [2018] EWHC 782 (Admin), May J

» “Locality”

“those in the locality” must be construed as meaning some, but not
necessarily all, of those within the locality, whether as residents, visitors
or workers [24]

+ “Persistent”

was an ordinary English word “commonly understood to mean
‘continuing or recurring, prolonged’ [27], we argued it meant ‘more than
once’ and relied on Ramblers Association v Coventry CC [2008] EWHC
796 (Admin), accepted by Judge

Dulgheriu & Orthova v Ealing LBC, CoA

PSPO - Abortion clinics, safe zones, designated area
for protests
Court of Appeal, [2019] EWCA Civ 1490 21 Aug 2019

Approved Summers on det effect and locality

Requirements

+ To stop doing specified things
» To do specified things
» To take reasonable steps to achieve specified results

Must be regs that are reasonable to impose in order to
prevent detrimental effect from continuing or recurring or to
reduce that effect or reduce the risk of its continuance or
recurrence.

‘in order to’: Requirement must be connected to the desired
outcome

14
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CPNs must

» Be expressed in clear in their terms

« Be proportionate in their effect

« Limited in time, and

« Include prohibitions/regs that are no more than necessary to
address the behaviour

02/10/2019

LN

Possible uses ese

= Pedi-cabs =  Street vending

=  Sex workers =  Bird feeding

= Begging and Homelessness =  Bonfires

=  Street drinking = Rogue landlords

=  Gang activity = lllegal business

= Legal Highs =  Children’s Homes

= Dogs = Feeding birds

=  Encampments =  Private landlords

=  Environmental concerns =  Boy racers

= Anti—social Busking = Graffiti

= Irresponsible retailers =  Housing
[s.c.m..um Social Behaviour, Crime and Policing Ac«znuj eoe
- Community Protection Notice ~ Waste in Front Garden purposes oo
e e s cpen o o i 0 e s et o = 0o o

Process Chart
Waste in front gardens
process chart
’Twﬁ b = ! LB Newham

T 1 Frosecule o
g P

Focwinin | Pad botweon
75 Rrea
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Build up of waste — before

« Fire hazard
« Serious risk of vermin infestation
+ Drug usage

* Public urination

After

« History of non-compliance

« Multi-agency monitoring

« Joint evidencing gathering

« Colleagues and partners
consulted

+ Environmental Heath Notice

issued

Health and Safety Notice

issued

« CPW issued

02/10/2019

. LN
Record keeping eoo
L
[Reigate & Banstead Community Protecion Notice Register
Last Name: First Name DoB  |Gender| Officer Safety Address Date Anti-social Location Action Taken
oo/ ‘Warnings. DO/MM/YYY|  Behaviour
ROSBIE [sarah [1996-01-01 [10 The Street, New Town [2016-10-12 [Street Drinking _|Redhill Town Centre
usiness??
Date Anti-social Location Action Taken Dateof |Timeof | Dateof |Timeof Officer Document Reference
OMMMYYY|  Behaviour issue | Issue | Expiry | Expiry [ Reporting
[issuing
016-10-10 Redhill Town Centre |Verbal Warning _|2016-10-10 |n/a In/a n/a Officer Dibble _[n/a
016-10-11 [Begging [Reigate Town Centre [Verbal Warning _|2016-10-11 [n/a In/a n/a pcsoBrown  |n/a
016-10-12 |Redhill Town Centre |Written Warning | 2016-10-13 |10.22 12017-01-13 |10.21 Officer Jones. |WW(Crosbies - 161013.pdf
016-12-20 [Street Drinking _[Redhill Town Centre |CPN Issued |2016-12-20 (14.40 ? Officer Dibble _|CPNCrosbies - 161220.pdf
016-12-28 [Redhill Town Centre |CPN Breached In/a n/a Officer Xray tatementCrosbies - 161220.pdl

16



Cornerstone Barristers Housing Day 2019: 02/10/2019
ASB

A lot to think about...

+ Detrimental effect on the quality of life...

+ Persistent or continuing
* Is unreasonable

* Who to serve? for premises related conduct who is the
occupier for s.44 purposes?

+ Can the person be reasonably expected to control the
conduct?

« How to frame the requirements
* How much time to allow to comply
» Explain the effect of s.46-51

| GENERALLY
AVOID
TEMPTATION

UNLESS |
CAN'T RESIST IT!

Matters to think about

« Powerful tool but needs responsible use

« See Stannard (Keiron) v CPS [2019] EWHC 84 (Admin) §54
+ Consistency

+ Training on conduct that will be targeted

» The effect of some conduct will be highly subjective

» Beware of pressure to issue

» Have attracted some adverse publicity (as have PSPOs)

17
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Young people

» Can only issue to those aged 16 or over: s.43(1)

+ Have seen parents being given a CPN requiring them to
control children (and being successfully prosecuted for

breach)
Statutory nuisance under EPA EEE

Any premises in such as a state

Smoke emitted from premises

Fumes or gases emitted from premises

Any dusk, steam, smell or other effluvia on industrial, trade or business

premises

. Any accumulation or deposit

Ll Any animal kept in such a place or manner

. Any insects emanating from relevant industrial, trade or business
premises

. Atrtificial light emitted from premises

. Noise emitted from premises

. Noise that is emitted by a vehicle, machinery or equipment ...

that is prejudicial to health or a nuisance

NOTE: different test to CPNs which require ‘detrimental effect in the quality of
life of those in the locality’

Statutory nuisance and CPNs

+ .79 EPA 1990 framed in mandatory terms, LA
must serve an abatement notice if a statutory
nuisance exists

» Serving a CPN is at your discretion - no
obligation to do anything

18
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s.215 TCPA 1990 and CPNS

» Power to require proper maintenance of land. Where
Council believes the amenity of a part of its area is
‘adversely affected by the condition of land in the area’,
Council can serve the owner or occupier a notice under
s.215

» Notice shall include steps to remedy the condition of the
land

» s.217 right of appeal, can argue that conduct is
‘attributable to and results in the ordinary course of
events’ from activities which have planning permission.

Human Rights Act 1988

Section 6: ‘it is unlawful for a public authority to act in a way
which is incompatible with a Convention right’

« Article 8 — respect for private and family life
+ Article 10 — freedom of expression
« Article 11 — freedom of assembly

‘qualified’ rights. Interference is permitted if this is in accordance
with the law and necessary in the interests of national security,
public safety, prevention of disorder or crime protection of health
or morals, for the protection of the rights and freedoms of others.

Human Rights Act 1988

Under the HRA the court must decide, for itself, based on
the material before it, whether there has been an
interference with a Convention right and if so whether that
interference is justified and proportionate

Quality decision making is essential:

» Consider whether Convention rights are engaged

+ What is your evidence base for taking action? Can you
evidence your evidence?

» What are your objectives?

« Is there a lesser means of achieving those objectives?

19
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Equality Act 2010

Protected characteristics

Age, disability, gender reassignment, marriage and civil
partnership, race, religion or belief, sex, sexual
orientation, pregnancy and maternity

Discrimination
Reasonable adjustments, s.20

Public Sector Equality Duty (‘PSED’), s.149

02/10/2019

PSED

149 Public sector equality duty

(1) A public authority must, in the exercise of its functions, have due
regard to the need to—

(a) eliminate discrimination, harassment, victimisation and any
other conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a
relevant protected characteristic and persons who do not share it;
(c) foster good relations between persons who share a relevant
protected characteristic and persons who do not share it.

(2) A person who is not a public authority but who exercises public
functions must, in the exercise of those functions, have due regard to
the matters mentioned in subsection (1).

Any questions?

20
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Further reading

Contact details

‘Knowledgeable, approachable, solid and
dependable‘ Legal 500
Kuljit Bhogal

kuljitb@cornerstonebarristers.com
Switchboard: 020 7242 4986
Mobile: 07967 048861

Clerk
Daniel Gatt
dgatt@cornerstonebarristers.com

Assistant Clerk ) A
George Regan
georger@cornerstonebarristers.com W @kuiitshogal

Contact details

Tara O’Leary
tarao@cornerstonebarristers.com
Switchboard: 020 7242 4986

Clerks

Sam Collins
samc@cornerstonebarristers.com
teamsam@cornerstonebarristers.com

’@OLearyTara and @CstoneHousing
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