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INTRODUCTION
A social services department cannot simply ascertain a child’s wish to be in the area of another local authority and deliver him there. To do so is ineffective to discharge its assessment duty owed under section 20 of the Children Act 1989.  Ascertaining wishes and feelings under section 20 (6) of the Children Act 1989 is only a part of, and not a substitute for, a section 20 assessment.  On the facts of this case the responsibility remained with the first authority only, Hillingdon.   These conclusions were reached by the Court of Appeal in Liverpool CC v Hillingdon LBC [2009] EWCA CIV 43 (10th February 2009, Rix, Dyson and Wilson LJJ)
FACTS
The undisputed facts, recited in the judgment, are that: 

a. AK arrived in Liverpool from Pakistan. He claimed asylum on 9th April 2008 and also claimed to be a minor with a date of birth of 4th April 1993;

b. He was age assessed by Liverpool assessing workers who found him to be aged 18. Liverpool social services had no further dealings with him. He was treated as an adult, and was accommodated by BIA in the Liverpool area until 14th April 2008 when he was moved to Campsfield House in Oxfordshire; and after a  brief stay he was moved to Harmondsworth Detention Centre in  Hillingdon. He was in Harmondsworth by at latest 17th April 2008.

c. The Home Office decided to remove him as an illegal entrant and to use the fast track procedure. AK appealed this decision on 28th April 2008 on the basis, among others, that he was a minor. For that appeal AK, whilst in Harmondsworth, obtained a paediatric report from Dr Diana Birch dated 6th May 2008. The appeal was heard on 7th May 2008 and concluded on the basis of Dr Birch’s evidence that he was a minor.

d. Meanwhile Hillingdon had been asked to conduct an age assessment on 24th April 2008 on the basis of a birth certificate. It refused to do so.

e. On 9th May 2008 he was released to Hillingdon. He was in their area. He was without accommodation. He claimed to be a child. He had obtained a report stating that he was a child and had been released to Hillingdon because he had been found to be a child on that evidence.

f. Hillingdon accommodated him from 9th May 2008 until 14th May 2008. It also conducted an interview with him on 13th May 2008.  It considered that the relevant assessment duty was owed by Liverpool. It ascertained that he wished to return to Liverpool. 
g. A Hillingdon social worker took him to Liverpool and left him at a one stop shop. Litigation as to which was the responsible authority quickly followed. 

There was one contested matter raised by Hillingdon. It is suggested that Liverpool agreed to take AK back on 9th May 2008. The Judge found this not to be so. No agreement was reached. 
THE GROUNDS OF CHALLENGE
Liverpool contended: 

(i) Hillingdon did not discharge its duty under section 20; 
(ii) Since Hillingdon had a continuing duty under section 20, Liverpool did not also have that duty, since the duty under section 20 cannot be owed to a child by more than one authority at a time; and 
(iii) alternatively to (ii), since Hillingdon had a continuing duty under section 20, even if the duty can, in principle, be owed to a child by more than one authority at a time, it was not owed by Liverpool on the facts of this case because to hold otherwise would enable Hillingdon to take advantage of its own wrong and, for that reason, would be wrong.  
THE DECISION IN THE ADMINISTRATIVE COURT
James Goudie QC found that Hillingdon had lawfully discharged its duty by acting on AK’s wishes. In any event once AK was in Liverpool’s area, saying he was a child and in need, Liverpool also fell under an assessment duty. If, contrary to the above, both authorities were under an assessment duty, then in the circumstances Liverpool was the responsible authority. Liverpool appealed.
THE DECISION ON APPEAL

Dyson LJ found:

a) On the facts of the case Hillingdon did not seek to conduct a section 20 assessment; it was not open to Hillingdon to say what it did was adequate and lawful. 
b) In any event, ascertaining the wishes and feelings of the child is not an alternative to conducting a full section assessment.    

Children are often not good judges of what is in their best interests.  Subsection (6) is carefully drafted.  The local authority is required “so far as is reasonably practicable and consistent with the child’s welfare” to ascertain the child’s wishes and feelings regarding the provision of accommodation and “give due consideration (having regard to his age and understanding) to such wishes and feelings… as they have been able to ascertain” (emphasis added).  The child’s wishes are to be given “due” consideration in the assessment process, no more and no less.  (paragraph 32)

c) Some parts of the section 20 assessment process can bring the process to an end: thus if the person being assessed is found not to be a child, the process need not continue. Likewise if the child is not in their area, or the parent objects. Subsection (6) however is not such a provision.

d) There is a distinction between a failure to perform the duty at all (case A) and a performance of the duty which is defective in the sense that it can be successfully challenged on the usual public law grounds (case B).  In case A, there is a complete failure to discharge the duty and the local authority remains under a continuing obligation to discharge it.  In case B, the local authority has performed the duty, albeit incorrectly.  What consequences flow from its failure to perform its duty properly will depend on whether there is a challenge to its decision and, if so, what relief the court decides to grant in the exercise of its discretion. This appeal concerned an example of case A.
e)  Hillingdon conceded that if it had not discharged its duty under section 20, then it continued to be under that duty and Liverpool was under no section 20 duty. Grounds 2 and 3 (ii and iii above) therefore did not arise for consideration.
Rix LJ noted that Hillingdon’s concession was understandable on the fact of the particular case.  However, he preferred to be cautious about whether it might not after all be possible for two local authorities to have a concurrent duty to a child and did not think it right to express a final view in the absence of argument on the point.  He also expressed concern that, whilst he understood how this dispute had arisen and its importance to the two authorities in question, jurisdictional disputes between authorities were unbecoming.  
DISCUSSION
The decision addresses important issues of principle and practice. The importance of the case is that:

· It addresses the question of how assessment duties under the Children Act 1989 may lawfully come to an end. The answer is, in this context, by performing the assessment obligation. There can be not short cut of the type under consideration in this case.  
· More specifically it addresses the question (characterised  variously as the “dumping” or “passing the buck” issue by Jack Beatson QC in R V  Wandsworth London Borough Council  Hammersmith & Fulham London Borough Council and Lambeth London Borough Council, Ex Parte Sandra Stewart [2002] 1 FLR 469  at paragraph 22) as to whether or when a local authority can discharge its duty by physically placing the (alleged) child in the area of another local authority.  Again, the answer is that placing the child in the area without conducting a full assessment is ineffective.
· Thirdly, it addresses the question of what part the consideration of an applicant’s wishes and feelings plays in the assessment process.  The answer is that it is part of part of, not a substitute for, a full assessment.
· Lastly, the court left for another day the question whether the first authority alone is fixed with the responsibility to assess and to accommodate pending resolution of any dispute.  Whereas neither Dyson LJ nor Wilson LJ expressed any view, Rix LJ had clear reservations as to whether the responsibility was or ought to be that of the first authority alone.   
Bryan McGuire and Peggy Etiebet acted on behalf of Liverpool City Council.
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