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R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

 
• An increase in airport capacity in SE will lead to a substantial 

increase in C02 
• CA allowed challenge solely on basis of failure to have regard to 

Paris climate accord 
• 4 bases for CA decision.  (i) concerned regard to policy.  CA was of 

view that:  
 Policy was an just ordinary English word to be applied  in ordinary 
 sense in any given context. 

 
 
 
 
 

 
 

 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

(1) Was Paris agreement Government policy? 
 

• Appropriate that there should be clear limits on what statements 
count as Government policy to render them readily identifiable.   

• Usually it will consist of a formal written statement of established 
policy. 

• In exceptional circumstances beyond written statements must be 
clear, unambiguous and devoid of relevant qualification (as per 
legitimate expectation) 

• Does not include inchoate or developing policy, or a ratified 
international treaty not implemented in domestic law or a mere 
policy commitment.   

 
 
 
 
 

 
 

 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

(ii) Statutory duty to act with objective of achieving 
sustainable development 
 
• Allegation decision left out of account Paris accord 
• 3 categories of considerations (i) those identified (exp or by impl) 

by Statute as material (ii) those likewise as not material and (iii) 
those a decision-maker can have regard to if he/she wishes. 

• In last category, there will be “some matters so obviously material” 
they have to be taken into account.   

• Test is Wednesbury irrationality.   
 
 
 
 
 

 
 

 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

Paris agreement in Category 3 
 
• Question was whether the SOS acted irrationally in omitting to take 

the Paris Agreement further into account or give it greater weight 
than he did. 

• The test is again rationality or Wednesbury. 
• An unincorporated treaty may be obviously material but court did not 

decide that issue.  
 
 
 
 
 

 
 

 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

(iii) SEA CHALLENGE 
 
• SC endorsed previous cases that adequacy of an environmental 

report for purposes of SEA can be cured by steps taken at 
subsequent stages, e.g. the production of supplementary material 
(provided complies with information & consultation requirements) 

• SEA failed to mention Paris agreement. 
• What information to include was for authority subject to not acting 

Wednesbury unreasonably. 
• No unduly legalistic approach. 

 
 
 
 
 

 
 

 



R (Friends of the Earth & Plan B Earth) v 
Heathrow Airport Ltd [2020] UKSC 52 

 

Scope of JR 
 
 
• a limited judicial review of the action which that authority alone is 

entitled to perform must be exercised, since otherwise that 
authority’s freedom of action would be definitively paralysed 
 

• Ground (iv) fact specific 
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R (Elliot-Smith) v SSBEIS 

 

• Challenging decision to create UK Emissions Trading Scheme  
 

• Q: Failure to have regard to the imperative for urgent action in the 
Paris Agreement?  

 

• Dove J [2021] EWHC 1633 (Admin):  
 

• Paris Agreement a material consideration = common ground 
 

• As for element of urgency, not for court to resolve definitively 
questions of construction in relation to unincorporated 
international treaty 
 

• Court’s role, at most, to assess if government’s view of Paris 
Agreement “tenable”  
 
 
 
 
 

 
 

 



R (Finch) v Surrey County Council 
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R (Finch) v Surrey County Council 

 

• Central Q: Did EIA Regulations require an assessment of GHG 
emissions from the use of the end product?  

 

• Holgate J [2020] EWHC 2566 (Admin):  
• Legal test: whether an effect on the environment is an effect of 

the development for which PP is sought 
• “Indirect effects”: consequences which are less immediate but 

must still be effects which development itself has on the 
environment  

 

• CoA (permission):  
 

 
 

 

 



R (Client Earth) v SSBEIS 
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R (Client Earth) v SSBEIS 

 

• Central issue: proper interpretation of the Overarching NPS for 
Energy (EN-1) 
 

• SoS: GHG emissions would have “significant adverse impact” but 
outweighed by development contributing to the identified need for 
CCR fossil fuel generation  
 

• HC [2020] EWHC 1303 (Admin): Agreed  
 

• CoA [2021] EWCA Civ 43: Agreed, but –   
• EN-1 does not prevent GHG emissions from being taken into 

account and could, in a particular case, be “decisive, whether 
with or without another “adverse impact”” 

• Matter of weight 
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R on the application of Stuart Danning v (1) Sedgemoor District 
Council; (2) David Folland [2021] EWHC 1649 (Admin)  

• Grant of permission for change of use – from a 
public house to a residential dwelling 

• Claimant brought three grounds: 
• Two based on material misdirection as to 

planning policies in Local and Neighbourhood 
Plans 

• Breach of the public sector equality duty 
contained in Section 149 of the Equality Act 
2010 

• Limited success concerning LP policy that, in 
considering whether facilities were fit for their 
intended purpose, evidence of local community 
consultation was considered 

• No reference to the PSED in the materials put to the 
Planning Committee or in any note of the discussion 
of their reasoning 

• Steyn J rejected relevance ex post facto evidence 
that Officer had the PSED in mind when making his 
report – considerations were at no point expressed 
to the Committee, PSED not delegable  

• Section 31(2A) Senior Courts Act 1981 – “highly 
likely” outcome would be not different not met 

 
 

This Photo by Unknown Author is licensed under CC BY-SA 

Presenter
Presentation Notes
The first case I am going to consider in this update had judgment handed down on 17 June, and is an interesting example of a successful challenge under the public sector equality duty contained in section 149 of the Equality Act 2010. 

As many of you will be aware, section 149 requires public authority decision makers to have ”due regard” to certain statutory equality aims, most notably, the need to eliminate discrimination between those who hold a protected characteristic and those who do not. It is important to remember that while the PSED is a duty of process, not to achieve any particular outcome, it is substantive – it requires the decision maker to be aware of the duty and to the matters that bear upon its exercise, and to consider it with an open mind, and on the basis of a proper appreciation of the risk and extent of any adverse impact of the decision on equality objectives. A failure to draw members’ attention to the harmful effects of a planning decision on those with a relevant protected characteristic is a material error of law (see Buckley v Bath and North Somerset [2018] EWHC 11551 (Admin) at para 40 per Lewis J). Crucially, the duty is for the decision-maker alone – it cannot be delegated. 

In this case on the slide, the Claimant, Mr Danning, sought to challenge the decision of Sedgemoor District Council made by the Planning Committee to grant planning permission for the change of use of the Panborough Inn (pictured on the slide) from a public house to a residential dwelling. By way of background, the change of use application had been locally contentious – the pub, in Somerset, had been successful during the 1980s and 90s, but by 2014 it had closed. Efforts to re-open as a pub between 2016 and 2019 had proved unsuccessful, and it remained closed at the time of the decision. The Planning Committee received 45 representations when considering the application, of which 44 were objections, and ultimately granted the application on 10 November 2020. 

The Claimant contended that the Planning Committee had been materially misdirected as to the proper interpretation of a policy in the Local Plan requiring that facilities were fit for their intended purpose, and further in the applicable Neighbourhood Plan, which required the need for a proposed change to be demonstrated. The High Court concluded that there had been no such misdirection, bar one limited point. The requirement in the Local Plan that the facilities were fit for their intended purpose explicitly made reference to the need to consider evidence of local community consultation; while the Planning Committee was entitled to find on the evidence before it that the public house was not commercially viable (and accordingly not fit for purpose), no evidence that the local community were consulted about the permanent loss of the public house was provided. So the Claimant succeeded only on a very narrow basis on one of the two planning grounds brought.

However, the Claimant had more success in relation to the ground of challenge brought on the basis of non-compliance with the PSED. It was not in dispute that no reference to the public sector equality duty had been made in any of the materials put to the Planning Committee, or in any note of the discussion of their reasoning. 

The Claimant accordingly submitted that there is no evidence that the Planning Committee had asked itself whether the planning decision it was required to make could have any implications for the matters set out in section 149 of the Equality Act 2010. Although the loss of a community facility falls upon the community generally, the Claimant contended that the effect of the impact could be different for those with protected characteristics. So the loss of a community facility like a pub could have a negative impact in PSED terms, and this was a matter the Planning Committee were required to consider.

The Council argued the answer to the question about whether there was any impact on the PSED equality aims, adverse or beneficial, was obviously no, because the Panborough Inn was already a closed public house. The application for change of use did not affect the public’s current lack of access to the building, and so the Council argued that the change of use was incapable of having any impact on those with a relevant protected characteristic.

The Council further relied on a witness statement from the Officer who prepared the report, which emphasised that while there was no reference in the officer report or presentation, that he had due regard to the PSED in making the recommendation that the application should be approved. He said that there was community-wide use of the public house, and there is no one group holding a protected characteristic which makes use of such a facility. 

The Claimant objected to the Council’s reliance on this evidence, as the Officer was not the decision-maker and accordingly, the public sector equality duty was not his. It was the Planning Committee itself which was under a duty to consider the implications of the proposal as regards the PSED. Further, the Claimant relied on the observations of Green J in Timmins v Gedling Borough Council  [2014] EWHC 654 (Admin), highlighting the court will be extremely reluctant to accept ex post facto explanations and justifications which risk conflicting with the reasons set out in the decision.

Mrs Justice Steyn largely accepted this submission, considering that this was clearly ex post facto evidence that an officer had regard to a consideration which nowhere appeared in the contemporaneous documents put in front of the Planning Committee. The witness statement of the officer regarding what the officer had in mind, but never communicated, is no evidence at all of whether the Planning Committee – the decision-maker with the non-delegable duty – had regard to the statutory aims in section 149 of the Equality Act 2010. Accordingly, it was held that the Council had failed to comply with the PSED.

The Court then turned to consider whether, under section 31(2A) of the Senior Courts Act 1981, a particular outcome was “highly likely” not to have been substantially different if the conduct complained of had not occurred. Here, the Court is required to answer the question: “Had the unlawful conduct – here the breach of the PSED – not occurred, would the Planning Committee have nevertheless come to substantially the same decision?”. Essentially, the point of section 31(2A) it to ensure that even if there has been a flaw in the decision-making process which might render the decision unlawful, if quashing the decision would be “highly likely” to make no difference to the ultimate outcome, the decision should not be quashed. 

Interestingly, Mrs Justice Steyn said that had the only flaw in the decision making process been the failure to comply with the PSED alone, the “highly likely” would have been met – this was because there was no evidence that even if the Council had asked itself whether the proposed change of use could have any implications for protected interests, the answer would have been anything but ”no”. Further, the fact that the Planning Committee had found that the pub was financially unviable would mean that the public continued to have no access to the pub – accordingly, any discernable equality impact would probably have been considered to be neglible.

However, because the Court had also found that in addition to failing to comply with the PSED, the Council had also failed properly to engage with the policy in the local plan requiring evidence of community consultation regarding the loss of community facilities, the “highly likely” threshold of section 31(2A) was not met. The Planning Committee might well have taken the view that evidence of such community consultation had not been demonstrated and on that basis, refused planning permission. Accordingly, the claim for judicial review was allowed. 

This case is a useful reminder of how even a finding that a decision-maker unlawfully failed to consider the PSED will not necessarily be fatal to a decision on judicial review in light of section 31(2A); but it may be used in conjunction with other successful grounds to ‘tip the balance’ when considering the ”highly likely” threshold. 

https://www.geograph.org.uk/photo/1824488
https://creativecommons.org/licenses/by-sa/3.0/


R on the application of United Trade Action Group Ltd v Transport 
for London, Mayor of London [2021] EWHC 72 (Admin) 

• Claimants were Hackney carriage trade bodies, 
representing industry and drivers 

• Objected to restrictions brought in during the Covid-19 
pandemic to prohibit general traffic (motor vehicles 
except buses) on certain sections of the A10 from 7am to 
7pm on weekdays 

• A10 Order 
• London Streetspace Plan and Interim Guidance to 

Boroughs 
• Second ground of challenge – Claimants argued that TfL 

and the Mayor failed to have proper regard to the PSED 
required by section 149 of the Equality Act 2010 

• Defendants argued that TfL had carried out a 
comprehensive equality impact assessment of the A10 
Order; further, the Guidance was not a “decision” itself 
requiring an equality impact assessment. 

• Court found a breach of the PSED in relation to the 
Guidance: the specific needs of the elderly and disabled 
were not assessed  

• Equality Impact Assessment carried out in relation to the 
A10 Order insufficient to meet the PSED 

This Photo by Unknown Author is licensed under CC BY-SA 

Presenter
Presentation Notes
Turning now to another successful PSED challenge decided earlier this year - this case concerned a challenge brought by the Claimants, trade bodies protecting the interests of Hackney carriage drivers and the industry, to a number of restrictions brought in response to the COVID-19 pandemic on motor vehicle traffic, aiming to facilitate walking and cycling by providing more dedicated road space for pedestrians and cyclists. One such restriction was the (snappily-titled) A10 GLA Roads (Norton Folgate, Bishopsgate and Gracechurch Street, City of London) (Temporary Banned Turns and Prohibition of Traffic and Stopping) Order 2020, referred to in the judgment as the A10 Order, which was a temporary measure restricting motor vehicles other than buses from travelling along the A10 at Bishopsgate and Gracechurch Street in the City of London, from 7am to 7pm on weekdays. The Claimants further challenged the London Streetspace Plan and the Interim Guidance to Boroughs, under which the A10 Order was made. 

The main ground of challenge was that the Mayor of London had failed to have regard to relevant considerations in failing to distinguish taxis from the general traffic excluded from the area at particular times. However, the Claimants also argued in their second ground of review that TfL and the Mayor failed to comply with the Public Sector Equality Duty – it is on this second ground that I propose to focus for the purposes of this case update. 

The first PSED challenge was to the Streetspace Guidance issued to all traffic authorities in London. This Guidance recited the statutory requirements of the PSED and added “Officers should ensure that all impacts on protected characteristics will be considered at every stage of the programme… The creation of an inclusive environment is one of the key design considerations of projects and it is expected that the overall effect on equality target groups will be positive”. The Defendants submitted that this guidance therefore brought the PSED to the attention of all relevant decision-makers in the London boroughs who would implement the guidance; no separate Equality Impact Assessment was required for the guidance, but rather the specific decisions implemented under it. Accordingly, they argued that the brief reference to the PSED was as far as TfL could go towards compliance in the Guidance.

While acknowledging that there is no statutory requirement to complete an Equality Impact Assessment, the Court ultimately rejected this submission holding that if the reference in the Guidance “was indeed intended to be a discharge of the public sector equality duty, it fell far short of the detailed and conscientious scrutiny which was required. It amounted to a mere justification of the decision already taken. The specific needs of the elderly and disabled which were not capable of being met by public transport or active travel, and were met by taxis instead… were not assessed in the context of a policy which described “suppressing motorized traffic” including taxis as a key objective”. As a result, the Court held that TfL did not pay due regard to the equality duties set out in section 149(1) of the 2010 Act. (para 186)

In relation to the specific A10 order, the Defendant did carry out an Equality Impact Assessment. A number of negative impacts were identified. For example, it was stated that the Bishopsgate closure would impact on those who required dropping off close to their destination or door-to-door travel. The proposed mitigation was simply for those passengers to be dropped off in the side street closest to their destination: however, the Court noted that obviously, this would not assist those who were incapable, by virtue of their age or disability, of completing the journey on foot. The fact that the implementation/explanation column of the Equality Impact Assessment was simply left blank was described by the court as an “unacceptable omission”. 

[DISCUSSION CONTINUED NEXT SLIDE]

https://en.wikipedia.org/wiki/File:St_Botolph-without-Bishopsgate,_London.JPG
https://creativecommons.org/licenses/by-sa/3.0/


R on the application of United Trade Action Group Ltd v Transport for 
London, Mayor of London [2021] EWHC 72 (Admin) 

“In my judgment, the EqIA did not meet 
the required standard of a “rigorous” 
and “conscientious” assessment, 
conducted with an open mind. The 
mitigation entries (save for impact 13), 
and the implementation/explanation 
entries were perfunctory or non-
existent, and failed to grapple with the 
serious negative impacts and high level 
of residual risks which emerged from 
the assessment. The residual risk 
assessment was inconsistent and 
irrationally understated the risks. Most 
worryingly of all, the EqIA read as if its 
purpose was to justify the decision 
already taken… The reports read as if 
the EqIA was merely a formality, and 
the outcome was a foregone 
conclusion.”  
(paragraphs 193 - 194) 

Presenter
Presentation Notes
Unsurprisingly therefore, the Court found that the Equality Impact Assessment relied upon by the Defendants as evidence of compliance with the PSED was insufficient, and the Claimants succeeded in challenging the A10 Order on this ground. 

I have included on the slide Mrs Justice Lang’s remarks concerning the problems with the Equality Impact Assessment. It is pertinent that the mere act of carrying out such an assessment is not enough to demonstrate “due regard” for the purposes of section 149; it demonstrates the consistent view of the courts that this duty is one of substance, not form. 

The appeal to the Court of Appeal is outstanding.



R on the application of Paula Fraser v Shropshire Council v 
The Wrekin Housing Trust  [2021] EWHC 31 (Admin) 

• Claimant challenged the lawfulness of the 
grant of planning permission for specialist 
residential development for people aged 
over 55: 

• Unlawful direct and/or indirect 
discrimination on the grounds of age in 
the approach to open space, contrary 
to section 29(6) of the Equality Act 
2010 

• Breach of the public sector equality 
duty (“PSED”) imposed under section 
149 of the Equality Act 2010 

• OR explicitly set out that the proposals for 
open space in the development were 
acceptable irrespective of whether the 
intended occupants required additional care 
or were the public at large – no less 
favourable treatment 

• PSED consideration carried out of “an 
abundance of caution” was sufficient to meet 
the duty to have due regard 

Presenter
Presentation Notes
Turning now to the final case I propose to consider in this update. In R on the application of Paula Fraser v Shropshire Council v The Wrekin Housing Trust, the High Court considered a judicial review brought against an LPA who granted permission for the development of a health centre and community hub with sheltered residential apartments.

A number of grounds were brought which related to the compatibility of the LPA’s approach to the amount of open space in the Proposed Development with the development plan – substantively, the Claimant took the view that too little open space for residents had been provided in the Proposed Development. I am going to focus on the two grounds which engaged aspects of discrimination law.

First, the Claimant submitted that the Council had directly or indirectly discriminated on the grounds of age or disability by permitting the proposed development to provide less open space than it would have required for a development serving younger or able-bodied people, and that the Council had failed to demonstrated that this is a proportionate means of achieving a legitimate aim. Under section 29(6) of the 2010 Act, a person must not, in the exercise of a public function, do anything that constitutes discrimination. 

This argument failed on the basis that, on the facts, the Council did not permit the Proposed Development to provide less open space than it would have required for a development serving younger and/pr able-bodied people – it was clear that both officers and members concluded that the open space provision was considered acceptable regardless of the protected characteristics of the intended occupants of the scheme. The Officer’s Report explicitly stated that the proposal was acceptable “irrespective of whether this was for those in extra care or for the public at large”. Accordingly, any challenge based on the contention that there was discrimination in accepting such open space on grounds of age or disability could not succeed (para 184). 

In the second equality ground, the Claimant relied on the public sector equality duty under section 149 of the 2010 Act. Under this ground, the Claimant submitted that the Council failed to carry out its PSED, as it had simply stated that the duty had been applied – specifically, the Council had not undertaken any assessment of (a) the particular needs of people with the protected characteristics of age and disability for a specific quantity of open space, or (b) the harm that would be caused by not so providing a certain quantity of open space.

The Council and Developer submitted that the PSED was simply not engaged at all because the Council was considering a scheme for specialist housing provision, and residents were being considered as individuals with extra care needs rather than on account of their age and disability. The Deputy High Court judge rejected this submission in light of the fact that there was a minimum age limit – age was clearly a protected characteristic which was engaged. It was also held to be an artificially constrained approach to the PSED, with is wide-ranging – just because some of the residents would not have been disabled does not mean that the Council’s duty to consider the statutory equality aims evaporated.

However, on the facts the High Court was satisfied that the PSED was (just) performed, as members turned their minds to specifically to the question and were aware of their statutory duties. The Council concluded that while the quantum of open space provided was less than that which was required by the relevant policy, the quality of that open space was an overall benefit. Accordingly, the prospective residents with protected characteristics suffered no disadvantage. 

The Deputy High Court Judge was quick to emphasise, however, that it was incorrect of the Council to say that this assessment needed to be performed only out of an “abundance of caution” (para 200) – despite not being a duty which directs a particular outcome, it is a requirement that decision-makers engage substantively with the PSED. 
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R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 

 
 

 
 
 
 

 
 

 



R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 

 
• Interpretation and Effect of section 61N Town and Country Planning 

Act 1990 
 

• Challenges to Neighbourhood development plans and orders 
 

• (1)A court may entertain proceedings for questioning a decision to [make a plan or 
order] only if - (a) judicial review, and (b) claim filed six weeks from the day after the 
decision is published.  

 
• (2)A court may entertain proceedings for questioning a decision [at stage five – 

examiner’s report ] only if - (a) judicial review, and (b) claim filed six weeks from the 
day after the decision is published.  
 

• (3)A court may entertain proceedings for questioning anything relating to [stage 6 – 
referendum] only if - (a) judicial review, and (b) claim filed six weeks from the day 
after the decision is published.  
 

 
 
 
 

 
 

 



R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 
• Does s61N preclude a challenge when the plan or order is finally 

made if you could have brought a challenge at an earlier stage in the 
examination or administrative process? Answer – YES.  

 
• Background: 

• Challenge brought under  
 s61N(1) – final stage 
• Substance of challenge  
 related to Stage 5. 
• Substance of grounds  
 were arguable.  
• But was the claim brought out of time? 

 
 
 
 
 

 
 

 



R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 
• S61N is not a complete and exclusive code for all public law 

challenges – disagreed with the Court of Appeal 
 

• But s61 is entirely restrictive – it subjects existing rights of challenge 
that exist under public law principles to the twin conditions 

 

• Therefore Courts considering challenges should ask: 
 

• Does the challenge question a decision (or something relating to 
a referendum) within stages 5, 6 or 7 of the process? 

• If so, has the claim been made by way of JR? 
• If so, has the claim form been filed within the specified time limit? 

 
 
 
 
 

 
 

 



R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 

 
• Appellant argued: 

• Difficulties in good administration 
• Multiplicity of suit 
• May require injunctive relief 
• Required to challenge before you know whether your rights and 

interests are affected.  
 

• Supreme Court answered: 
• Court regularly screens cases at permission stage 
• Possibility of more than one claim but can be case managed  
• Required to challenge early but Parliament has struck a balance in 

its approach 
 

 

 
 
 
 
 

 
 

 



R(on the application of Fylde Coast Farms Ltd) v 
Fylde Borough Council [2021] UKSC 18 

 

 
• Practical Implications: 
 

• LAs should always check if challenge brought on time 
 
• Challengers need timely legal advice and to act swiftly 
 
• Challengers may need to seek injunctive relief alongside their JR 

challenges in order to halt the plan or order making process in its track 
 
• Still possible to challenge at the end in certain circumstances involving 

retained EU obligations or Convention rights 
 

 
 
 
 
 

 
 

 



R(CPRE Kent) v SSCLG, Supreme Court 2021 

 

 
• Awaiting judgment – heard in January 2021 

 
• Question for the Court: whether a claimant in statutory and judicial 

review cases who is unsuccessful at the permission stage should be 
liable for the costs of multiple parties, including respondents and 
interested parties 
 

• Arose in a case in which Appellants brought a JR and permission 
was refused. It was held that this was a costs capped claim of £10k 
under the Aarhus convention. Appellant ordered to pay both the 
Respondents’ and Interested Party’s costs up to a total of £10k. 
Appellants challenge that order.  
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