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PSED Masterclass
How to always* get it right

What is the PSED?

“Issues concerning the parameters and content of
the PSED and its statutory predecessors have
given rise to a plethora of decided cases the
abundance of which is, at least in part, attributable
to the elusively broad terms in which it has been
cast.”

Mr Justice Turner

London & Quadrant Housing Trust v Patrick [2019] EWHC 1263 (QB)

Relationship
Causes much with

Why is the PSED important?

Commonly
relied on as a
defence

confusion discrimination/p
roportionality

“Discrimination is an insidious practice. ... It brings the law into
disrepute. It breeds resentment. It fosters an inequality of outlook
which is demeaning alike to those unfairly benefited and those
unfairly prejudiced.”

Lord Nicholls, Ghaidan v Godin Mendoza [2004] 2 AC 557
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What is the PSED?

Public sector equality duty

(1) A public authority must, in the exercise of its functions,
have due regard to the need to—

(a) eliminate discrimination, harassment, victimisation
and any other conduct that is prohibited by or under
this Act;

(b) advance equality of opportunity between persons
who share a relevant protected characteristic and
persons who do not share it;

(c) foster good relations between persons who share a
relevant protected characteristic and persons who
do not share it.

02/10/2019

“Due regard”

A “sharp focus” An open mind

Not a duty to

achieve a result

The protected characteristics

Gender Sexual
reassignment orientation

Marriage/civ
1]
partnership

Pregnancy/
maternity

Disability

Religion/beli
ef
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Three aspects of the PSED

Eliminate (LIS Foster good

equality of

opportunity relations

discrimination

Advancing equality of opportunity

Remove/minimi Take different Encourage

se steps to meet participation in
disadvantages needs public life

The steps involved in meeting the needs of disabled persons
that are different from the needs of persons who are not
disabled include, in particular, steps to take account of disabled
persons' disabilities.

General principles

should be
. considered will impose
applies to all before the different
of the public decision requirements

authority’s r
functions delti::glar;geon

The PSED ..

is an should be
important may require documented
duty further
inquiries




Cornerstone Barristers Housing Day
2019: PSED masterclass

How is the PSED used?

Challenges to Challenges to Challenges to

legislation policy decisions

02/10/2019

Challenges to policy

Must know Acknowledge
which protected impact on
groups will be protected

PSED applies to
formulation of
policy

Make sure to
cite PSED decision
correctly (in maker is
full) properly
informed

PSED and policy: reading list

Gulluv LB LA [ Bracking v

v SSCLG: EIA SSWP: still the
carried out after

Hillingdon:

allocations leading case
the event 9
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Challenges to decisions

Homelessness Possession Warrants for

decisions aims possession

02/10/2019

Demonstrating a “sharp focus” in review
decisions

Explain how Comparison
their disability with non-
affects them disabled people

Don’t just say:
PSED would not
change my
decision

Describe the
applicant’s
disability
Four steps to
success

PSED and homelessness: reading list

Hotak v LB Haque v LB Lomax [43]:

Southwark [78]: Hackney [43]: general housing
vulnerability suitability circumstances
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Challenges to decisions

Homelessness Possession Warrants for

decisions aims possession

PSED in possession claims

Weigh impact
on tenant

frobren T: ni ne against benefits
of possession

Proportionality Re-assess
assessment proportionality
before issuing if new evidence
claim emerges

PSED applies If tenant may
o e

Document
proportionality
assessment

PSED and possession claims: reading list

Forward v
Aldwyck HA:
breach of PSED
not fatal

L&Q v Patrick:

need for a fair
balance
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Challenges to decisions

Homelessness Possession Warrants for

decisions aims possession

LN ]
PSED and warrant suspensions e
If not raised
PSED continues thus far, safe to
to apply assume PSED
not engaged
Failure to PSED may be
comply earlier CLOECELR
can be change in
remedied later circumstances
- - - - - oo
Overlap with discrimination etc. 0o

Direct, indirect

and disability
discrimination
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Any questions? E E E
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PSED Masterclass
How to always* get it right

*if you do get it wrong, then you clearly weren’t paying enough attention




